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Deputy T.A. Vallois of St. Saviour (Chairman):

Firstly, 1 would just like to make the public awaoé our code of behaviour for
members of the public, which is situated behinarttand outside the doors. | would
just like to say good morning and thank Mr. Dubi@scoming for Public Accounts
Committee today. It is in relation to compromisgeeements reports which were
issued by the Comptroller and Auditor General. ould just like to make everybody
aware that those reports were based on documentatdis held in possession of the
States of Jersey, and nobody else has had inputhat report. | would like to make
Mr. Dubras aware of the notice of privilege thainigront of him.

Mr. M. Dubras:
| am familiar with it.

Deputy T.A. Vallois:
You are familiar with it. Wonderful. For the pages of the tape, | would just ask
everybody around the table if they could just stéte they are and their role, please.

Deputy S. Pitman of St. Helier:
Deputy Shona Pitman.

Deputy R.J. Rondd of St. Helier:
Deputy Richard Rondel, St. Helier 3 and 4.

Senator S.C. Ferguson:
Senator Sarah Ferguson.

Deputy T.A. Vallois:



Deputy Tracey Vallois, Chairman of the Public AcatsuCommittee.

Mr M. Robin:
Mick Robin, Scrutiny Officer.

Mr. C. Evans:
Chris Evans, Independent Member.

Deputy T.A. Vallois:
Mr. Dubras, if you could just state ...

Mr. M. Dubras:
Yes. Former Deputy Maurice Dubras, St. Lawrence.

Mr C. Swinson:
Chris Swinson, Comptroller and Auditor General.

Mr. M. Dubras:
Good morning.

Deputy T.A. Vallois:

Today’'s hearing is based on tRermer Chief Executive - Compromise Agreement
Report. We would just like to understand exactly what,your view, the political
environment was like in 2005.

Mr. M. Dubras:
What was the political environment like?

Deputy T.A. Vallois:
Yes.

Mr. M. Dubras:

| would say it is markedly different from 2002/200@bviously, in the bigger picture,

the imminent transition to ministerial governmendall of what was associated with
that was very much in people’s minds, and all tleekvthat we were doing on Policy
and Resources (Committee) and within the Human Ress Subcommittee, of

which | was Chairman at the time, was very muchused on making sure that
everything was in place for a smooth transitionmfroommittees and presidents to
Ministers and the Council.

Deputy T.A. Vallois:

You are saying that when it was moving from the gottee system and moving it
forward to the machinery of government system, tiad the reason for the political
environment that is stated in the report, which finener Chief Executive states:
“There was a political instability and vitriolictatks on senior officials.” You would
say that the reason ...

Mr. M. Dubras:
No, you have to separate out.



Deputy T.A. Vallois:
Okay.

Mr. M. Dubras:

| was talking about the big picture in terms of whaerybody had in their mind, and
certainly from the Policy and Resources Committe& fiom the Human Resources
Subcommittee perspective, that is what our printdmjgctive and role was: to ensure
that there was a smooth transition from the onthéoother. What you are talking
about there is in terms of how individual Membenssome individual Members, of
States of Jersey at the time were deeming the ppate approach to addressing
other Members or dealing with issues. That is sbmg quite separate and | am
trying not to mix the two up. | think we have toccapt that there were some Members
whose motivation and whose attitude to other Membeas quite unacceptable, and
their criticism of officials, be they non-electedeMbers of the States or be they
supporting staff, | think was known generally to lneacceptable, and some of the
criticism that was attempted and some of the manage that was attempted by
Privileges and Procedures at the time worked anméesiid not.

Deputy T.A. Vallois:

As the former Chair of the Human Resources Subcdi@eyiwere you approached by
any of the employees of the States with regaraotmluct of States Members at that
time?

Mr. M. Dubras:

Yes. It was part of my responsibility to work widli of the different unions and to
work with individual members of the officials, amlgis is something that | took on
seriously. In my papers there is a reference meating that | attended, and | can
come to that. There are 2 documents which arg¢erkland which the Comptroller
and Auditor General made reference to. One isSthading Orders of the States and
the other is the subsequent Code of Conduct foristéirs. The Standing Orders of
the States has a section in it [separate] calleticlarl55, Code of Conduct for
Elected Members, and related to that is scheduleh&h is the 3 or 4 pages of the
Code of Conduct for Elected Members generally, Whscin current usage. In 2004
on 23rd April, I sought to attend the Privilegesl &rocedures Committee of the day,
and it is minuted under the agenda that | put fodweersonal views and also views as
the Chairman of the (HR) Subcommittee that the maarin which some States
Members were dealing with officials, both withinetldebating chamber but also
generally, was wholly unacceptable. | encouradsatigered but not bullied) the
committee to ensure that the Standing Orders woaldain an appropriate section,
which it now does. If my memory serves me rigiig ave are going back a little
way, | think | also probably brought an amendmenthie Standing Orders to ensure
that the concerns and views of the unions of thg gdarticularly the Civil Service
Association, were very much in support what | wagsg to do. We were reflecting
on the feedback that we had had during negotidtings, because when you meet
with the unions on a fairly regular basis you do just deal with their remuneration
packages and benefits and so on, you deal withr idbaes. Complaints from the
staff were taken seriously by the union and whilwas aware of some individual
situations, | was also responsible for respondingnd listening to the concerns of the
union representatives. | believe | read at theetifib is probably on the (States)



minutes somewhere) a letter from the spokespeimotihé Civil Service Association,
encouraging States Members to pay attention taghige.

Deputy T.A. Vallois:

In those minutes, you asked the committee to: “#mpid make Members aware of
good practice and proper procedures, which shoelgintly governed by officers of
departments, potentially implemented jointly by Baicy and Resources Committee
and the Privileges and Procedures Committee.” lmmpkt the way things have been
conducted over the years and from the implememaifothe Code of Conduct that
you mentioned, do you think that has been adhe®d t

Mr. M. Dubras:

| think in terms of what went on within the Statékamber, and it was very much
within the role of the President of the Chambethef States, the extent to which any
discipline was applied improved, but there werkeast 2 or 3 Members who chose to
disregard this, notwithstanding any slaps on thistwhat they might have received
during debates. It is very difficult in a Chamlwérthat nature to absolutely control
people’s behaviour if they are intent on breakimg tules and breaking the ethos and
the ethical approach that most States Members I(amdild say the vast majority of
States Members), in my experience, were preparéaltov.

Deputy T.A. Vallois:

Just lastly on that point, the amendment that wasadht to the Standing Orders was
brought by the Policy and Resources Committee Isecanf the withdrawal of
Article 51 of the States of Jersey law in 200%hink it took about 18 months for this,
from your first conception of going to the committeo actually having a Code of
Conduct put together. Do you believe that thateCofilConduct that was agreed and
put forward was sufficient, or could more have bdene in that Code of Conduct?

Mr. M. Dubras:
You are talking about the Code of Conduct for Edd¥lembers generally?

Deputy T.A. Vallois:
Yes.

Mr. M. Dubras:

| think, and | am talking about the end of 2005the best of my recollections it was
deemed to be satisfactory because the States ddeptg we were putting forward as
a minimum requirement. | think we have to refléit any time something is written
down, it should not have to deal with the worstgilole scenario. It should reflect the
general spirit. If | can use another arena, thatspf the game of cricket is very
clearly in the hands of the captain of the team thwedplayers, and the umpires will
oversee it and apply it, but you expect everyone plays the game of cricket or the
game of rugby to know what the spirit is as welltlas rules. | think the States of
Jersey at times failed to reflect the spirit of wvas intended in the Standing Orders.
But these things evolve and they do have to be fieddirom time to time, and you
cannot always anticipate situations arising. hkthithose are, if you like, some of
concerns that the Comptroller and Auditor Geneed taised in his report vis-a-vis
the Code of Conduct for Ministers, which is realstracting some of what is in the
Standing Orders for the States and adding prockdhirsgs reflecting the type of



body that it is, working collectively et cetera.oW, | would not have expected this
Code of Conduct to have to have a section explidtaling with relationships
between Ministers and Chief Officers, or any otmember of the officials, because
one assumes that everybody knows what is good isaggamal behaviour. | have
worked in organisations since 1957 and | have neseen within business
organisations, both public and private sector,rteed to have anti-abusive and anti-
bullying procedures until the last ten to fifteemays or so We introduced them into
the States in my time in 2003 to 2005 becausestavaissue that was being raised. It
is not that people did not behave that way befdrayas just that it was being
addressed because people started to realise ineaseptable. Things do evolve in
that regard.

Deputy T.A. Vallois:

Moving on to the next area of questioning, lookaighe actual coming about of the
changing contract for the former Chief Executivetlod States of Jersey, could you
explain how the committee viewed the Chief Exe@iivmportance to the States and
the Island at that point in time?

Mr. M. Dubras:
You are talking about the Policy and Resources Cittee?

Deputy T.A. Vallois:
Yes.

Mr. M. Dubras:

| think you need to go back to, again, a big, bevadsue. If | may, we have to
remember (some of the Members around this tableparkaps not as familiar as
others) that we came from a time when the Sta#$0i have a Chief Executive. It
had an Economic Advisor who became the Chief Adviep a period of time. For
most of the time we are talking about, the States wery much a series of
committees with the president of the committeeyati like, as the Minister, and a
department, and most of the departments employedt twn staff in terms of
certainly the manual workers and some of the tectsitaff.

Deputy T.A. Vallois:
It was not coming from a centre area.

[10:15]

Mr. M. Dubras:

That is right. The common element was the Civilrvide Association but
nevertheless you had a series of committees, atioree| think 23-25, of various
sizes and influence, but the principle was thers n@ collective. When the Policy
and Resources Committee was first created out me#ung previous (I can get the
exact nomenclature) the Economic Advisor was armsadv There was no concept of
a Chief Executive. Now, roughly before and rougafter the establishment of the
Clothier Review, the purpose of those of us whoewewolved at the time, and
certainly this was something | was intent on aoltipian and one of the reasons |
came into the States, was to enable it to becosinegée body, a single employer with
a broad framework that could manage the busineskeofsland, which was totally



different by the time we got to 2000 than it wagrewhen | began in 1996. There
was a huge shift in the business of the Stateghthgs that the Island took on within
its purview. To achieve what had to be achieven) fad to have a single over-
arching structure of public employees, civil seeviechnical people, administrative
people, manual workers and so on.

Deputy T.A. Vallois:
That is when the former Chief Executive was appmanh 2003. Is that correct?

Mr. M. Dubras:

The first step was (I will name him, and | will tnot to name too many people) that
after Mr. Powell retired, there was a Chief Exegaitto the Policy and Resources
Committee. That was the first step. The expemtatvas that in time that role would

become the Chief Executive of the States. When®gley was recruited, by then

everything had moved forward so that it was cleamias being recruited as a Chief
Executive for the States of Jersey, and the kevmeatation was that we expected to
have something like the employment of States cfe}eEmployees Law, which | was

very much involved in developing. The States o§dg law had to be recreated from
what was to what is now, effectively. The wholanfrework of negotiations with the

unions was being changed from what | describedeedd ensuring that, to the best of
our ability, we had reduced the number of negatiabodies. In fact, | attempted to

introduce the notion of a single negotiating bodNot all the unions were prepared to
do that, but the intention and aim was to work tasahat so that negotiations would
be held right across the board, covering all pubtigployees.

Deputy T.A. Vallois:
Getting back to the question that | asked initiahpw did the committee view the
Chief Executive’s importance to the States? Yotelgiven us the background.

Mr. M. Dubras:
Right. | would hope that it is self-evident in ragswer now.

Deputy T.A. Vallois:
Yes.

Mr. M. Dubras:

Each of those pieces had to be put in place, amdntportance was that this was a
brand new role. The previous Chief Executivesdbcy and Resources were nothing
like as extensive as the intention of the Chief dttee, who was the head of the
public service, and that is written into the lanttwa management board made up of
all of the chief officers, together with the Chaff Police. Because of the nature of
policing, you do not consider it as part of themal operational public service, but he
was certainly to be involved in the process. Tkgeetation was that the management
board would implement what the Council of Ministarsllectively decided was
appropriate once the States had approved the ggliet cetera. You had two parallel
organisations, if you like: the political electeddy, working with an integrated public
service. Clearly, the selection of the Chief Exte@uwas critical in that. | was not
involved in his recruitment. The Chief Minister svaln a previous committee, when
| became involved at the end of 2002, all of thad lhappened and, earlier in 2003,
we were then advised the results of the processeleiction. Very clearly, we all



expected somebody to be recruited who was ablemlgtto be the Chief Executive
in the broadest sense of the word, but to handiditfal stage of the transition from
2003 to 2006. | think you will see in the repastrewhere that the expectation was
he would be able to manage the transition requfgubliticians becoming Ministers
and being able to work within a Council of Minigemd deal with their departments.

Deputy T.A. Vallois:

We have just established that he was brought mtorole completely aware of the
role and responsibilities and the fact that he avAsndamental part of the transition to
the machinery of government, which he was to haadl¢he Chief Executive of the
States.

Mr. M. Dubras:
Absolutely, and that is set out in the appendikMtoSwinson’s report.

Deputy T.A. Vallois:

Were there any discussions between the Human ReEso@ubcommittee and the
Chief Executive before the receipt of the lettehickh was asking to change his
contract on 2nd March 20057

Mr. M. Dubras:
You are moving forward to 2005.

Deputy T.A. Vallois:
Yes.

Mr. M. Dubras:

No. Let me try to put it to you slightly differdynt | would like to go back to 2003,
because my experience of working with the Chiefdtxge dates effectively from
the time he came on board, which was May 2003patih the contract was agreed in
January 2003. He had to work out his notice. H& ksat down on a number of
occasions, and initially | was also President &f Environment and Public Services
Committee at the time, trying to integrate and ssjgathose functions. | had the
opportunity to work with him both as the employem behalf of Policy and
Resources and an operating ‘Minister’, if you lilgd obviously as a president in
dealing with individuals. | worked with him fordke 2 years as he started to take on
the responsibility of Chief Executive for the whobnd any new appointments that
were made during that period were made with hisadiinvolvement. In other words,
he started to recruit and move people around. st uhose 2 years to assess
individuals, and we had a number of confidentiaktimgs about the system, if you
like, the organisational changes, as well as inldizis, some of whom | had reporting
to me or with whom | had very direct dealings, depieg on what the situation was.
At the same time, we were implementing a whole nemd changes which | do not
need to go into at the moment, and all of this Ipgravork needed me and him to
have good discussions. It was not just one-on-offgse discussions also included
the President of Policy and Resources at timesy Hfso involved other politicians.
| got a pretty good feel for how he operated asol& on the reins of responsibility.
Obviously, it was very difficult when the States Jdrsey law was amended in its
passage because certain things popped up thehhaw to say that, notwithstanding
the item in that law that says that the Chief @ifito the Minister reports on policy



matters, my personal view was that the intentiod averybody’s expectation was
that the over-arching structure would operate; that Chief Executive would be

responsible for recruiting, managing, disciplinifignecessary, and would have a
serious input into performance evaluation usingrttarix idea of drawing from the

Minister if there were matters that the Ministerdheoncerns about before an
individual chief officer's performance review wagrsed off on the dotted line,

because that is the way we worked as presidentse bEst example is: the Chief
Executive of Policy and Resources at the time tegoto Senator Horsfall, then as
the Policy and Resources President and to me asidEn¢ of the Industries

Committee. It was not unusual, in the way thee&Statas moving gradually, to have
situations where an individual could have two dimeports; hopefully not more than
that.

Deputy T.A. Vallois:

Would it be safe to say that, within those confitldrmeetings that you were having
with the Chief Executive about the changes in ysesn and moving forward, you
would have discussed at some point his contraltsopersonal ability to do his job in
the States?

Mr. M. Dubras:

No, not exactly. | certainly made sure that after 6 months | met with the president
of the time and made sure that he was satisfidd dsave went through that 6-month
position, he was prepared to confirm Mr. Ogley i jposition. It was one of those

informal things, but | saw that as my responsipidis employer. That milestone went
by, and from then on | do not recall any particu#cussion of his own personal

situation until 2005. My recollection is that hadhhis discussions in that regard
directly with the president of the time. It is rmmmething that he would have come to
me about. He would have dealt with the president.

Deputy T.A. Vallois:
President of the Policy and Resources Committee?

Mr. M. Dubras:
Absolutely.

Deputy R.J. Rondd:
Could you just confirm the expectations from thditpal side were on both sides as
well, the Chief Executive’s side, from what you wgust referring to?

Mr. M. Dubras:
Expectations were ...?

Deputy R.J. Ronddl:
You were referring to expectations of what showdddbne and had to be done within
the role of government.

Mr. M. Dubras:

Yes. If one turns to appendix 1, page 26 of thenftooller and Auditor General’s

report, you have 2 pages there setting out theablhe Chief Executive as it was
intended to be once ministerial government tookafaind also what the transitional



period was intended to take care of. Obviouslgrehwere some common elements
there, but that is what | am referring to in terwhgxpectations.

Deputy R.J. Ronddl:
Thank you.

Mr. M. Dubras:

Quite frankly, | am sure the Chief Executive, whHencame to the Island, based on
everything he had read, and he did a lot of workofee he arrived, had every
expectation that he would be continuing in thaéroDn Policy and Resources, as we
were formed at the end of 2002 and early in 2008v@asknew this role was to be
filled, it was certainly our expectation that heuMbbe there until retirement. There
was no consideration of a contractual period once .

[10:30]

Deputy R.J. Ronddl:
Based on what you had seen on the same issue?

Mr. M. Dubras:

Absolutely. | was not party at all to the appoietits process because that had been
done by the previous committee, but | am quite $hat everybody concerned was
seeing this as such an important appointment Het were looking for someone of
maturity and rounded experience who could seetlig through until people retire.

In my life, | have never started employment thirgkthings were going to go awry. |
am sure the same applies to you with your politigas on and your lay, non-elected
members. Nobody goes into a job with that expextat

Deputy R.J. Ronddl:
That has answered my question.

Deputy T.A. Vallois:

In that respect, if the Chief Executive knew whigt iole was going to be, why in his
letter did he state: “I have re-read my contra¢huhe knowledge of how things work
and see it in a very different light to that whiclaccepted before my arrival™? If
everyone was aware of the expectations, then whattkne reason ...

Mr. M. Dubras:

It is nothing to do with expectations. Expectasiahd not change. It is the people
environment, the interpersonal relationships. “started out asking me what the
atmosphere was, and Senator Ferguson knows fullbseluse she was there, what
was going on within a minority of States Membefffe@ing the whole of them, the
way in which the States operated. | gather thimge not too good the last 3 years. |
am told that things are a lot better since lastdb@mer. | am hopeful of that. | hope
that will continue. We know that you can have teat apples in a barrel’ and that
could affect the way in which the whole place works

Senator S.C. Ferguson:
Could we go back to 2005, | think, now? | do noitejunderstand when you first got
the knowledge that the Chief Executive was a littddappy about the set-up.



Mr. M. Dubras:

| think it really came to a crunch during a meetwfigmembers of the Policy and
Resources Committee. My hunch is it was sometthiat) was discussed (you will
have to ask former Senator Walker about that) anerged possibly quite quickly as
the then-Chief Executive realised what might hapffenugh the election process,
through the transition process. There were a numiodings going on, one of which
was the debate about the States of Jersey lawre Tin@y have been signals in that. |
cannot tell you, because | did not have a persdisalission with him on this. That
was very much the realm of the president of thermdtee. | sense he (the CEO)
probably identified trends and patterns of behavibat he may well have recognised
from his work within the U.K. | am not all that g@ at this sort of thing, but if you
Google and look at reports dealing with similauattons, you will find it. One in
particular that | came across, a report of the LAKdit Commission, which talked
about the numbers of city executives or county etees who had found themselves
in situations where, if | can quote: “Council chietecutives are pushed out for as
little as trivial fall-outs with councillors,” and'Some payoffs arise from little more
than a personality clash or the wish of new coufezlders to replace the Chief
Executive.” | do not have direct experience ofthiut this sort of thing must have
been going on over a period of time. My hunchhet wwhat Mr. Ogley realised was
starting to happen here rang some bells. | wak&ltb, perhaps, notwithstanding the
two excellent reports, not just because you are,hdr. Swinson (I have told other
people how excellent these are, among all yourrsththere are a couple of things |
would like to just see from another perspective. hevéas the term “golden
handshakes and compromise agreements” appliestas icase of the 10 situations
described in RC37, | feel that the situation with Chief Executive is different. They
may have ended up with a compromise agreement] lhink it began with an
amended contract of employment that he anticipaterst-case nuclear option type
of situation. I think it is written into the let&g his letter certainly, which | had sight
of this morning (I have not seen it for quite a fb@mof years) where he is saying: “If
this situation carries on, | could find myself in anacceptable position.” | think all
the time he and we in 2005 were hoping that whateses going on in 2005 would
not re-occur and would be dealt with, but he wategreasonably saying: “I know
these things can happen. | hope it does not hdappEme words in his letter show
that he was showing a great deal of loyalty tolgitend and a great deal of intent for
working and continuing with the Island, but he vé&aying: “I have to take care of
myself and my family.” | think we all, when confited with this for the first time,
could understand, in light of what was going onywle saw the world that way, a
very changed world from where he began in 2002/2603here was a lot of empathy
and understanding for him seeing the world that.way

Deputy T.A. Vallois:

Why did it have to be him in particular who sawoilngh the transition? Secondly,
because the former Chief Executive left the Stateshave an acting Chief Executive
in his place carrying out that role. Would anythimave seriously been lost if we had
had a transitional period in the contract, or iflwael had him temporarily dealing with
the transitional areas?

Mr. M. Dubras:

10



That is very hypothetical. | could put it to ydug way. At that time, 2002-ish, |
think you will probably find that the Policy and $tairces Committee of the day and
their advisors felt that there was nobody in tHangd among the chief officers who
had the experience that could have taken on that Janere were certainly some very
competent chief officers, but competent in the exepee of working within their own
department. | go back to the point that | stadetlwith, with the then-Chief Advisor
becoming a Chief Executive to Policy and Resourddgve sat in on those meetings
of the management with my H.R. hat on on a numbecacasions, trying to persuade
them to work together and to do things in an irdaégg fashion. They were not used
to it. It was not the culture in the States andias not the culture within the public
service. People continually talked about silos sm@n and so forth; you know about
that particularly. It needed someone with the elgpee of working in an integrated
organisation to truly be able to move the orgamsainto that mode, and | have
worked in large organisations, larger than theeStaff Jersey public service, but the
same issues were common then. When you had aoti@ised corporation, you
needed a whole new sort of Chief Executive to mikeo an integrated corporation.

Deputy T.A. Vallois:
Moving on to the best practice areas, when therletas brought to yourselves, what
consideration did you give to the public interest?

Mr. M. Dubras:

The whole matter was a matter of public intereBhe whole future of the transition
and the way in which it had been decided by theeStaf Jersey on behalf of the
public to move to ministerial government and theapal integrated public service
was clearly of prime importance, together withadlthe matters that we were dealing
with in terms of the move to a much more internaiadentity, et cetera. All of the
things that were going on made it absolutely imipeeathat we not only had someone
who was competent, but someone who could see taasition through. These
transitions are not just 6 months, 12 months, 3syed made that statement in the
States in the last year. Although people felt tte¢ transition to ministerial
government might take within 3 years and be effecti said at the time that it could
take 5 to 10 years, several electoral periods,ter change of culture, as it was
referred to by the Comptroller, to take effectislalmost a generational thing.

Deputy R.J. Rondd:
The employer was officially the Policy and Resosr€Gammittee.

Mr. M. Dubras:
Correct.

Deputy R.J. Rondd!:
Was it the subcommittee that was delegated withrélsponsibility for agreeing the
changes in the agreement?

Mr. M. Dubras:
Yes.

Deputy R.J. Ronddl:

11



What steps did the committee take to confirm thsidbaf the Chief Executive’s
concerns in his letter?

Mr. M. Dubras:

My recollection is that there were a series of infal meetings led by Senator
Walker, as he said recently in an interview in dhesey Post, that he met and talked
with others around this issue. It emerged ovalaively short period of time and we
dealt with it and it was then transferred to thigcefs. The letter arrived and Senator
Walker passed it to the officials within the Hum@asources Department to look at
and come up with a number of possible responseswarmmet. Although the minute
of the day is very short, the meeting that it wag pf was something to the order of 2
hours to 2% hours, as | recall. It did not takethgp whole of the business because a
lot of the work had been done between the time whesas first presented to us and
the date of that meeting on 9th March.

Deputy R.J. Rondd:
When you say “to us,” that is you as members oftii@committee?

Mr. M. Dubras:

Both members of Policy and Resources and the suindtee. We were 3 members

of Policy and Resources, so we officially met imauted meeting as 3 members,
yes, but over a relatively short period of timeréheere a number of discussions that
went on.

[10:45]

Deputy R.J. Ronddl:
Just to be clear, it was the subcommittee thatoliasged with that responsibility?

Mr. M. Dubras:
Absolutely, yes.

Deputy R.J. Ronddl:
Did the committee ever obtain any advice from eithexruitment consultants or
specialist lawyers from the mainland to deal with i

Mr. M. Dubras:
| do not believe so, no.

Deputy R.J. Rondd:
What about locally?

Mr. M. Dubras:

It would not have been normal for us to do. | ecamecall any discussion with the
law officers, but there was a law officer who dewth the H.R. Department. It could
well be that there were discussions going on dttiime. | cannot recall.

Deputy R.J. Ronddl:
It was probably only through H.R. that ...

12



Mr. M. Dubras:

That would have been quite normal, yes. There w#rer cases going on, similar to
the 10 that the Comptroller and Auditor General fegg®rted on, in previous years,
and there was always a relationship between theeo$f and the law officers if it
needed legal advice.

Deputy R.J. Ronddl:

How did the committee see it as appropriate to ireqa person from the local
mainland authority to be present at performanceaggls, which | believe he would
have been ...

Deputy T.A. Vallois:
It is in the minutes.

Deputy R.J. Ronddl:
... but not for the change of contract?

Mr. M. Dubras:

| am not quite with you. | know there was a refieein the grievance procedure or
the dispute procedure. | know there was a referémoutside bodies there, but | do
not recall any reference under performance appraigaview.

Deputy T.A. Vallois:

“It was suggested that a 6-monthly appraisal ofGheef Executive be undertaken by
the president and the chief executive of a largallauthority in the United Kingdom

experienced in the recruitment and selection ofosgrublic officers, but recognised

that further work would need to be undertaken @t thatter.”

Mr. M. Dubras:
Can you quote the document there?

Deputy T.A. Vallois:
It is the minutes for the Policy and Resources Cdtemof 17th January 2003.

Mr. M. Dubras:
Okay. Yes, | have that. That was 2003 ...

Deputy R.J. Rondd:
17th January 2003.

Mr. M. Dubras:

No, | have it now. Yes, thank you. Yes, | am stivat was something that was
considered at the time. | do not remember whetihatr was put into effect. You
would have to ask former Senator Walker about thdi understanding is that the
performance reviews between the Chief Executive el Chief Minister were
conducted on an annual basis and were reporteanaonl, was a bit surprised that Mr.
Swinson perhaps was not able to find all thoserd=col think there is reference to
Mr. Ogley assiduously doing his side of the procdssvas something that | was very
intent on when | was a president, making sure tifiate were performance reviews
done of the Chief Officer, because the expectawan that the Chief Officer had to
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manage all of the other performance reviews, bbthisodirect reports and the rest of
his department. My understanding is that Mr. Odlegk this matter seriously and

performed performance reviews on all of the chifiters for whom he was not yet

officially responsible for but for whom he was imwed in their recruitment in the

period between 2003 and 2005. My expectationaswiat was already built into the
system worked. There are always exceptional siositwhere people do not do it,
but the majority did it, and it is something | wduassume that today's States
Employment Board would monitor and report on to$@tes periodically.

Deputy T.A. Vallois:

But how would it have been seen to be appropriatetfem to see fit for a chief
executive of a large local authority in the U.K.lie present at appraisals but not
when changing the contracts of a chief executive?

Mr. M. Dubras:

| cannot answer the question, because at thisttisre was no question of changing a
contract. We are talking about 2003. | imagin& ihwas considered by Policy and
Resources, perhaps, at that time, that this wasod glea, working with someone
who was starting in a transitional role leading aodg what we described earlier, who
was coming from that experience. It may well haappened. | do not remember
and | do not know, if it did happen, for how lonngontinued. | am not sure that the
review process was for 6 months for every yeareiduer. It is quite normal in
performance reviews in large organisations foreherbe a formal annual review and
there to be 6-monthly discussions just to see heaple are meeting their objectives
and so on. As | understand it, that carries omyodThat is just part of the States’
built-in process.

Deputy R.J. Rondd:
Thank you.

Mr. M. Dubras:
| can understand why they thought an external pensas necessary in the early days,
just to bring that experience, but | cannot say ithearried on. | do not know.

Deputy R.J. Ronddl:
Did the committee obtain any guidance on the amotitdrminal payments arranged
in such circumstances?

Mr. M. Dubras:

Deputy Rondel, | honestly cannot remember. | dokmow. There was a relatively
short period of time between 2nd March, which wees date of Mr. Ogley’s letter,
and 9th March, when our subcommittee was meetihgvas deemed important to
deal with the matter on an urgent basis, so withat week or so. | think we were
made aware of the likelihood of that letter comsmgne days before it arrived because
of the discussion that the Chief Executive had whthpresident of the committee, but
| do not know what work the officers did before yharesented it to us. We had a
draft letter and we had a discussion on makingdbaision.

Deputy R.J. Ronddl:
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Was the committee relaxed about the terminal payrtteat came from the Chief
Executive’s suggestion?

Mr. M. Dubras:
Oh, no, we were not relaxed. No. We were dealiitly pretty large amounts.

Deputy R.J. Ronddl:
Were you relaxed about relying solely on his infation and not seeking outside ...

Mr. M. Dubras:

No. The officers would have typically done workltok into matters of this nature,
and as | said, there had been informal discusdesming up to the meetings, so |
cannot ...

Deputy R.J. Ronddl:
What sort of work would they have done, though? oWllould they have sought, if
they did not seek any outside advice?

Mr. M. Dubras:

| cannot tell you that they did not. We cannotuass that they did not seek outside
advice. | do not know. As you know, you are riwre all the time. You rely on the
officers to do their professional work. | thinkwdave to remember that we were
dealing at that moment with a wholly unusual sitwrat All of the contracts up to that

time had been based on the 6-month period thatinvdee original draft. That was

typical. But here we were confronted with an urextpd case, in terms of the
individual. No other individual came to us withigmeed to safeguard their contract,
because they were not threatened. He was, ifikeuprescient in his reading of the
situation, given probable previous experience oftwhas going on generally in the
U.K. for people in similar situations.

Senator S.C. Ferguson:
Did you not ask him where he got his figure from?

Mr. M. Dubras:

| cannot answer that. | cannot tell you. We, asulacommittee, did not meet with
him. The Policy and Resources Committee met viniéhRresident.

Deputy R.J. Rondd:
| thought it was the subcommittee that was delehate

Mr. M. Dubras:
No, no. Just a second ...

Senator S.C. Ferguson:
The subcommittee met in response to a letter.

Mr. M. Dubras:
Yes, of course, but ...

Senator S.C. Ferguson:
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Did you not raise the question?

Mr. M. Dubras:

Senator, the process began at the Policy and Resolevel. The discussions were
within Policy and Resources, just as they had be@003 with his appointment. The
subcommittee did not deal with the appointmenttat time; it was Policy and
Resources because the Appointments Commission wéhltt. My recollection is
that there was a discussion of Policy and Resowseaswhole, or mostly, which was
the situation Mr. Ogley was experiencing. Thatugreaid: “Right, now this is a
matter for the subcommittee to deal with,” but saécommittee was informed by the
attitude of the whole of the Policy and Resourcem@ittee. We were not working
in isolation.

Deputy T.A. Vallois:
You are saying that the Policy and Resources Comendid the groundwork, and it
was the Human Resources Subcommittee that madkedtmon?

Mr. M. Dubras:

No. The initial discussions were among the laggeup of politicians. It was not so
much groundwork. The footwork or the groundworkswadone by the officers
because they were directed to receive the leti@rt@mome up with a response, and
they did the work. They came to us when we meherdth, and | am sure there was
a strong discussion, knowing the individuals conedr about whether or not these
were acceptable, given all the circumstances. 1Gikie expectation that it would not
be implemented, the hope was that it was a deteriewas a security that would not
be called upon. My hunch or the feeling was thawvas not desirable but it was
acceptable. | cannot say any more than that. nhataremember the details of the
discussions.

Deputy R.J. Rondd:
At what point was actual value for money considesiad determined as in the best
interests for the public of Jersey?

Mr. M. Dubras:

| think the situation was looked at in the rountdwas not dissected into each of the
components. | cannot answer that explicitly. Asal, | do not think we had a
checklist against each of those component partsthink people had sufficient
experience. If you recall, the Human Resourcesc&@uimittee of the day was
Senator Le Sueur, the late Senator Mike Vibert ianad together with officers who
were very experienced in the broad field, so wekéaoat it in the round. | am sure
the informal discussions that we had prior to thatld have teased out a lot of these
issues. | am quite sure we did not take this méthtly and there was a degree of
concern, | think it is fair to say, and deep regaetwhat was going on within the
States, that the way in which individual Membersowtotentially were going to
become Chief Ministers were operating could caugeGhief Executive to come to
the conclusion that he came to and force him tevaduate his situation. | think it is
fair to say nobody saw this as anything other thanghly undesirable and unusual
situation.

Senator S.C. Ferguson:
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In the course of all this, if the considerationtloé ratio, the 2% times, was left with
the Chief Executive, did you consider the maingiskrevising the Chief Executive’s
contract as proposed?

Mr. M. Dubras:
The main risk was obvious, that you would havedy p at some point. That was a
possible consequence.

Senator S.C. Ferguson:

Yes, but did you look at the risks in any more dietares, the risk is that it is going
to have to be paid, but surely the States sideahesrtain procedure that it has to
follow so that you are not held over a barrel big tiisk. If you are not careful, you
have a situation where the States is carryinghallrisk and the Chief Executive can
hold you over a barrel.

Mr. M. Dubras:

You could look at it that way, but | think, Senatdris fair to say that. Now | am
going to hark back to my own personal experiensewell as experience of working
in Canada up to the year 1990. | have taken tipertynity between being asked to
come here and now to check back with previous aglles in Canada, as well as do
some Googling in terms of the U.K. Contract teohbetween 6 months and 2 years
was not uncommon back in the 1980s and 1990s,sastlllicommon. There is the
private sector and public sector and you have peogbetween ...

[11:00]

Senator S.C. Ferguson:
Yes, | appreciate that.

Mr. M. Dubras:

What | want to finish off by saying, Senator, igttin my own personal experience,
working out a cessation of employment that covesedr a year's period with a
package to go along with it, which came to aboutlB4zsalary, including the year
that | worked out, from the moment decisions weeele; was not unusual.

Senator S.C. Ferguson:
Yes, but can we get back to the question? Dicctmmittee sit down and consider
the risks?

Mr. M. Dubras:
What risks are you thinking of? | will try to anemwyour question.

Senator S.C. Ferguson:

There is the risk that the States do not perforeirtduty and allow the Chief
Executive to claim that, for instance ... The ophgvention you have or the only
condition you have for getting rid of the Chief Exéve is poor performance.

Mr. M. Dubras:
Or cause, or whatever. Yes.
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Senator S.C. Ferguson:

Yes. As the Auditor General has said, if you hagthad your performance reviews,
how can you say that he has performed badly ifhete not had a review to tell him?
That is one risk.

Mr. M. Dubras:
Senator, we did have all the reviews. The reviewese excellent, and those
reviews ...

Senator S.C. Ferguson:
Why is there no record of them?

Mr. M. Dubras:
That is what | expressed surprise at.

Senator S.C. Ferguson:
We will obviously ask about it.

Mr. M. Dubras:
| believe there is a record on the file of all dietreviews for all of the years
performed by Mr. Ogley, that they are on the file.

Senator S.C. Ferguson:
No, that is his own personal appraisal. What weetalking about is his employer’s
review, the Chief Minister’s review of the Chief &outive.

Mr. M. Dubras:
That | cannot speak for. | cannot comment.

Senator S.C. Ferguson:
That is one risk.

Mr. M. Dubras:
That is beyond my time. All | can say is that #nasviews were recorded in the
period of time between 2003 and 2005, to the biestyoknowledge.

Senator S.C. Ferguson:
Yes, but those were not the Chief Minister’s re\dgewere they?

Mr. M. Dubras:
| cannot speak for anything after December 2005~a$ not involved. | had no
contact.

Deputy R.J. Rondd:
There are 2 parts, are there not?

Senator S.C. Ferguson:

Yes. We will in fact ask Mr. Walker about thathel other thing is, what about the
risk of a politician inadvertently triggering a pagnt? If your politicians who might
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be bringing a complaint against the Chief Executive not aware of the term in the
contract, what about that risk?

Mr. M. Dubras:

First of all, Mr. Swinson pointed out in his repdhiat he was not aware that the
“decision” of the Human Resources Committee had besmn transmitted to other
members. | have for you a copy of the procedlimmanaged to locate it as | knew it
was there. The minutes of the subcommittee weoellaited as a normal process, as
they had been for years with all subcommitteesoofirnittees, so all the members of
the Policy and Resources Committee of the day wbalde been aware that that
decision was made as normal. As the minutes weyeed off, so they were
distributed. Everybody within the officials andetlpoliticians of the Policy and
Resources Committee knew of the decision and ttelsle

Deputy T.A. Vallois:

Yes, but there has been an election every 3 yeace shen, so how was there a
requirement for people to know after that event tin@re was this clause in the
contract?

Mr. M. Dubras: | would expect any Minister to know the terms amehditions of
the employment of the Chief Officer that reportgtiem on policy matters, but quite
honestly, the Council as a whole should be awareamf unusual terms and
conditions. 1 think that is where you call on thadvice of your officials to let you
know if there is anything unusual. Given that fiist Chief Minister was Senator
Walker and he was party to this, he would have thad knowledge. Whether he
shared that knowledge with the other Ministersavehno idea. You would have to
ask him. Of course, then-Senator Le Sueur wasrmabeeof the H.R. Subcommittee,
so he certainly knew. | have no idea whether hasad all of the Ministers that he
was responsible for. You are asking something ltitagubt took place. | have no
knowledge. It may have taken place. | am tryimgntagine a situation that | have
experienced where, if you take office, the firshghyou do is ask to see the contracts
of all the people reporting to you. | doubt ih&ppens in the private sector or in the
public sector. You are asking for something tladomewhat hypothetical, but, as it
happens, in the case we are talking about explititcause it was an anticipated term
of employment. It was not that after the problesd larisen you changed the contract
or you negotiated something. The two key peopleeviken-Senator Walker and
then-Senator Le Sueur, who were both intimatelplved as much as | was, but they
were performing the role of Chief Minister, so yawuld have to get from them
whether they consciously communicated with the mtivinisters and said:
“Everything is nice and rosy. However, if somethigoes wrong, we have to know
that this situation might arise.”

Senator S.C. Ferguson:
We shall ask. Why did we do it by changing thetat? Why did we not just make
sure the procedures were right?

Mr. M. Dubras:

Senator Ferguson, what procedure is there to presegrior politicians and Ministers
from having a breakdown in relationship with thaeZlixecutive?
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Senator S.C. Ferguson:
Perhaps the Code of Conduct. | am asking you. Wene the H.R. ...

Mr. M. Dubras:

In your experience, has the Code of Conduct oBtadtes Members worked without
any problems, operated under the jurisdiction o ®rivileges and Procedures
Committee? No, it has not. Have all of those bmdrcipated? No.

Senator S.C. Ferguson:
That is not the answer to the question. Anywayillicarry on.

Mr. M. Dubras:
No, but I am trying to answer your question ...

Senator S.C. Ferguson:
Yes, | believe that, but | ...

Mr. M. Dubras:

... by pointing out that this is not a perfect wiprand we were entered into that
renegotiated contract with the full expectationt tihavould never be called upon, all
right? It is as simple as that.

Deputy R.J. Ronddl:
Are you suggesting the Code of Conduct is inefiei

Senator S.C. Ferguson:
No. In other words, the risks ...

Mr. M. Dubras:

It is ineffective for certain Members who will biedhe rules, come what may.
Unless the States of Jersey decides that it isggtonoperate in a manner that
disciplines Members who break the Code of Condhat, change of attitude and that
change of political will takes place, then you hawdifferent situation, but you do not
have that situation.

Mr. C. Evans:
Mr. Dubras, the way | understand it, there are tmajor components of risk: the
likelihood of something happening and the impact.

Mr. M. Dubras:
The consequences, yes.

Mr. C. Evans:
We are now dealing with the impact, because thipéaed ...

Mr. M. Dubras:
In 2011, yes.

Mr. C. Evans.
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In light of what you have said earlier, is it fao say that the likelihood of this
happening was regarded as so small that perhapsffest was put into ensuring that
the impact could have been less? This is revolargund whether 2% times their
salary is appropriate, and | feel that what youehawaid so far suggests that the
committee saw the likelihood of this happening@small that perhaps less time and
attention was spent on determining whether the f(Executive’s suggestion of the
multiple for the terminal payment was appropriate.

Mr. M. Dubras:

That is not a bad way of putting it. | think | wdwagree with you that the expectation
was that the risk was so small that the consequensevery unlikely to be put into
effect. | personally saw it as a significant amoahmoney, but | also saw it as a
highly unlikely outcome. Notwithstanding the atrpbere that was going on, the
likelihood of a change of appointment of the Chv&hister that was contemplated, |
felt, while there was a reality to the contemplati@nd of course one cannot see
beyond the immediate period), | certainly would have seen as far ahead as we are
today. | think the assessment of the risk or thesequential component would not
have had a lot of attention, particularly as we evdealing with a relatively tight
timeframe at the time. It is all hindsight, of cse.

Mr. C. Evans:

Picking up on the point that Senator Ferguson mealdier, with the benefit of
hindsight it would now appear that the only circtemses where the States could
relieve the Chief Executive of the responsibilitreghout there being a serious risk of
the terminal payment being due were for reasom®of performance.

Mr. M. Dubras:

Yes, it was written into the contract. It was puatthe context of his ability to
implement a strategic plan and see it through, tarsdis where, of course, we come
into the dilemma of that article in the States efséy law about reporting to the
Minister for policy direction.

Deputy T.A. Vallois:
That was the amendment to the States of Jersey law.

Mr. M. Dubras:

Yes, it was an amendment consequently. It wag d the law; it was part of the
law that was passed as part of the drafting proc€sssonally, although it has been
read as that now, at the time | did not see thaprasenting the Chief Executive
managing the management board and the Council oisMis operating as a whole
and dealing with all of the executive and operatlaspects. The political direction
is something that is part of a matrix arrangemdsut | understand exactly your view
of this. 1 would say, in answer to Senator Fergisqguestion, | do not believe at the
time there was the risk assessment methodologyiagpin the States as there is
today, because a lot of water has gone under tgebm terms of the economy and
so on and so forth. | think it is fair to say were not geared up, and there was no
checklist and there was no procedural matter tratsaid: “Right, let us take this
proposal and refer it to the risk assessment peopMe did an analytic assessment,
given all the information that we had over probadl2-3 week period, that is all, of
concluding that the chances of implementing thesmg of the contract were so small
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that the consequential aspects of it were not aaichuch attention to as if they would
be today if someone came to you. Bearing in mivad 6 months to 2 years was not,
in my book, extraordinary, given my experience @n&da and given some of what
goes on in the private sector. It was certainlyaotdinary for us, but I think the ...

[11:15]

Deputy R.J. Ronddl:
How did you measure that 2% times payment at tmeg%

Mr. M. Dubras:

| do not remember. | cannot answer the questidrave no idea. There is nothing in
the papers that | have been able to draw on. Wwkihere must have been drafts and
working papers to go along with this, but | haverbeery fortunate, Chairman, that
the officials have been very helpful to me, notyoybur officer but the members of

the Chief Minister’'s office and the Human ResourPepartment. Over the last 3

days, since Friday, they have come up with virtuall the documents | asked to see
to refresh my memory, so through you, my appremmatf everything people have

done. When | was first asked to come this mornirtngad nothing to refer to because
| have not been particularly following this matterd | have been away through the
winter. We had to do some fast work.

Deputy T.A. Vallois:
| will pass on your appreciation. That is fine.

Mr. C. Evans:

One last point, then, from my perspective anywayhink you have made it fairly
clear that you think that the performance reviewthe Chief Executive were in full
compliance with the procedures.

Mr. M. Dubras:
Yes, that is my understanding.

Mr. C. Evans:

But according to the Comptroller and Auditor's rdpdhere is no documentation
relating to the committee or the Chief Minister&view of the self-assessment done
by the Chief Executive, so it would appear thatgagormance reviews were only ...

Mr. M. Dubras:

Yes, that took me by surprise, | have to say. Bwithree matters that were reported
on were surprising to me, and that is one of thelhy understanding is that the
personal files should contain both the self-assesgnf you like, which is the start of
the process, and any consequential conversatiorresnodd of things like: “There is
an improvement needed” or there are some speaiicses or exposure to things that
should happen, consequential actions flowing frow eview. That should all be
documented, so | would have expected the Chief lkexs file to contain a
complete package for every year that he has bee@ffige. | did ask the officials
whether or not there was a central storage. Bectnese are confidential documents
and personal to the individual, they are normahymy experience, in the personal
file, but |1 asked whether or not there was a cémélection point so that a whole
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department’s records would be kept in place, agat lthe answer that, to the best of
their knowledge, no, because most people have theheir personal files. | cannot
answer for anything since 2005, | am sorry, bwas a huge surprise to me.

Deputy T.A. Vallois:

Are there any other questions at all from the cotte®a? Unfortunately, we have
another hearing at 11.30 a.m., so | would likeaiorially close this, if it is okay with

the committee members, and thank Mr. Dubras fophisicipation in coming before
the Public Accounts Committee today.

Mr. M. Dubras:
Thank you.

Deputy T.A. Vallois:
We appreciate your witness. Thank you.

[11:20]
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